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Fiduciary Services: Do You Need an
“ERISA 3(16) Fiduciary”?
Take a moment to think about your responsibilities as a
retirement plan sponsor and answer “yes” or “no” to the
following questions:
•

Can you or a trusted team member correctly apply
IRS and Department of Labor (DOL) rules that
govern your plan?

•

Do you review your company’s payroll data to ensure
that each submission is error free?

•

Does your HR team have the time and detailed
knowledge to manage your plan according to
fiduciary requirements?

•

Would your plan pass an IRS or DOL audit
without error?

If you answered “no” to any of these questions, ERISA
Section 3(16) fiduciary services could be worth considering
for minimizing retirement plan administration time and risk.

Plan sponsors are fiduciaries
According to DOL guidelines, “A plan must have at least
one fiduciary (person or entity) named in the written plan, or
through a process described in the plan, as having control
over the plan’s operation.” Given this requirement, retirement
plan sponsors are always fiduciaries, regardless of whether
the plan document names other fiduciaries or whether
others are hired to help with fiduciary responsibilities. Still,
plan sponsors can use an outside fiduciary to reduce their
administrative burden.
Ways to manage the fiduciary burden
The DOL, which enforces the Employee Retirement Income
Security Act (ERISA), recognizes that plan sponsors might
need to hire professionals—such as experts in retirement
plan compliance, administrative tasks, and investments—
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to act on behalf of the plan. In doing so, the expert may
take on fiduciary responsibility as well. A 3(16) fiduciary
focuses on plan compliance and administration; 3(21) and
3(38) fiduciaries, on the other hand, focus on investments.
A prudently hired 3(16) fiduciary agrees in writing to take
on specific administrative tasks for the plan administrator
or administrative committee. Some of the major
responsibilities 3(16) fiduciaries assume include:
•

signing Form 5500 annual information returns,

•

signing distribution, loan, and hardship forms,

•

preparing and distributing annual notices, and

•

ensuring that the plan complies with plan document
provisions, testing requirements, and participant
notice rules.

Important: The employer sponsoring a retirement plan
cannot simply hire a fiduciary and forget about their own
role in administering the plan; the employer is always
responsible for ongoing oversight of anyone hired to act as
a fiduciary.
To learn more about 3(16) fiduciary services, review our
resources or contact us at 866-929-2525.

Record and Digital Record
Retention Guidelines
We create data every day—continuously leaving a paper
trail and simultaneously building a digital catalog of
important records and documents. This applies to those
in the retirement industry as well, and the DOL has taken
notice. Before plan administrators decide to make the leap
to electronic recordkeeping, they should make sure that
they understand and are prepared to follow the IRS’ and
DOL’s current rules and best practices.
What data should you keep?
Plan administrators are required to retain plan records that
support all plan activities, including election forms, benefit
statements, plan documents, and regulatory filings. The
term plan record is generally considered to include forms
and documents that are legally required to be maintained
under IRS, ERISA, and DOL regulations.
The IRS has general guidelines that require plan
sponsors to retain the plan and trust document, recent

amendments, determination and approval letters, related
annuity contracts, and collective bargaining agreements.
Additional records may be retained depending on the type
of plan that is sponsored. ERISA and DOL regulations
outline record retention requirements in two sections. ERISA
Section 107 details record retention requirements at a plan
level, while Section 209 addresses record retention at a
participant level.
How long should you keep it?
The IRS recommends keeping retirement plan records at
least until the trust has paid all benefits and allowed for
adequate time to pass for plans to no longer be audited.
ERISA Section 107 requires plan records used to support
regulatory filings be preserved for at least six years from the
date the report (i.e., Form 5500) was filed. These records
must provide enough detail for a government auditor to
verify the accuracy of the original report. A similar six-year
retention period applies to documents used to calculate the
annual premium paid by defined benefit plans for insurance
protection provided by the Pension Benefit Guaranty
Corporation (PBGC).
ERISA Section 209 requires personal information regarding
plan participants and beneficiaries to be maintained in
accordance with such regulations as required by the DOL,
with respect to each employee sufficient to determine the
benefits currently due or which may become due.
Generating and retaining records in hard copy or paper
format was the typical practice for years. Over time,
technology has provided the software platforms for many
of these administrative forms to be generated electronically.
This creates a whole new level of complexity for plan
administrators to manage records retention protocols.
Where should you store your data?
Regulations accounting for the increased use of electronic
media for record retention and maintenance were provided
under Section 2520.107-1. Plan administrators may rely on
electronic media to meet the record retention requirements
of ERISA Sections 107 and 209 if the digital platform meets
general requirements that include:
•

establishing reasonable controls to ensure data
integrity, accuracy, authenticity, and reliability;

•

maintaining records in reasonable order and in a safe
and accessible place to allow for review;
continued on page 3
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•

converting records easily into legible and readable
paper copies as needed:

•

reviewing the electronic recordkeeping system to
make sure it is not subject to any agreement or
restriction that would compromise or limit the
ability to comply with any reporting and disclosure
requirements; and

•

developing and maintaining adequate records
management practices.

In addition, all electronic records must provide a high
degree of legibility and readability when displayed on video
monitor or when reproduced in paper form. Finally, original
paper records may be disposed at any time after they are
transferred to an electronic recordkeeping system that
complies with these requirements if the electronic record
constitutes a duplicate or substitute record.
The IRS also updated its regulations by issuing Revenue
Procedure 98-25, which specified the basic requirements
considered to maintain records within an automatic data
processing system. The guidance requires data saved in
electronic formats to meet the same requirements of records
kept in hard copy format. This guidance also requires plan
administrators to hold third party vendors to the same
record retention standards.
It’s important to remember that regulators may request that
digital data be made available in hard copy format. Make
sure that your software platform allows the digital plan
records to be printed, if necessary, for auditors or regulators.
Cybersecurity Guidance
Another issue to consider is data security. In 2021, the
Employee Benefits and Security Administration (EBSA)
released cybersecurity guidance for plan sponsors,
fiduciaries, recordkeepers, and participants. This guidance
focuses on best practices for hiring service providers,
managing cybersecurity risks, and providing online security
tips for participants and beneficiaries.
When hiring service providers, make sure that the contract
requires ongoing compliance with cybersecurity and
information security standards, and be aware of any
provisions that may limit the vendor’s responsibility for any
security breach.
A larger part of the plan administrator’s responsibility
now includes managing information security. The EBSA

advises plan administrators to establish a formal and welldocumented cyber security program that identifies and
assesses internal and external information security risks and
encourages an annual third party audit of the plan and any
vendor security protocols.
Finally, plan administrators may share online security
tips with participants and beneficiaries. The FBI and
the Department of Homeland Security have sites for
participants to report cybersecurity incidents:
•

https://www.fbi.gov/file-repository/cyber-incidentreporting-united-message-final.pdf/view

•

https://www.cisa.gov/reporting-cyber-incidents

FuturePlan is committed to using tools and procedures for
secure data transmission and following best practice to keep
clients’ records safe. We encourage you to become familiar
with and to use the IRS’ and DOL’s record retention and
cybersecurity guidelines.

Understanding Ownership Attribution
for Retirement Plans
If each spouse owns 100 percent of their own business, are
their businesses considered separate employers or a single
employer for qualified retirement plan purposes?
That depends. Under Internal Revenue Code Section (IRC
Sec.) 1563(a)(2), as modified by IRC Sec. 1563(f)(5), when
five or fewer individuals commonly own 80 percent or more
of multiple businesses and have effective control of greater
than 50 percent, a brother-sister controlled group exists,
requiring the businesses to be treated as single employers
for many qualified retirement plan purposes. To arrive at
the level of control needed to form a controlled group of
businesses, an individual’s direct ownership of a business is
considered along with any indirect ownership of a business
that may be held and attributed to the individual by family
members, business entities, trusts, or estates. Regarding
attribution of ownership from a family member, an individual
is generally treated as owning the same interests in a
business held by their spouse. But, this attribution of the
spouse’s ownership to the individual does not occur if the
spouses are legally separated under a decree of divorce or
separate maintenance, or the spouses’ manner of ownership
in their businesses meets the spousal exception.
continued on page 4
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For the spousal exception to attribution to apply under
IRC Sec. 1563(e)(5), an individual must meet the
following requirements:
•

the individual may not have direct ownership in the
spouse’s business;

•

the individual may not participate in the
management of the spouse’s business, nor can the
individual be a director, officer, or employee of the
spouse’s business;

•

the gross income of the spouse’s business for a tax
year may not consist of more than 50 percent in
passive investments (dividends, interest, royalties,
rents, or annuities); and

•

the spouse’s ownership in the business does not
have any restrictions on dispositions that favor the
individual or the minor children of the individual
and spouse.

If the spousal exception applies, the spouses are not
considered to have any ownership in each other’s
businesses. There would be no common control and no
effective control of multiple businesses by either spouse that
would lead to a controlled group; the businesses would be
separate employers for qualified retirement plan purposes.
Are there any other rules regarding spouses that could
cause these businesses to be treated as a single employer?
Yes, if the spouses reside in a community property
state, each spouse is considered to own 50 percent of
the property that has been acquired during the marriage
(unless they executed an agreement that considers specific
property as separate). The U.S. Tax Court has determined
that the 50 percent community property interests held by
the spouses are treated as direct ownership interests in
their community property. Therefore, an individual residing
in a community property state would not meet the first
requirement for the spousal exception of IRC Sec. 1563(e)
(5). Spouses who each own 100 percent of their own
businesses in such states may not take advantage of the
spousal exception and are considered to own 100 percent of
each other’s businesses. This would cause either spouse to
have 100 percent common control and 100 percent effective
control of both businesses. A controlled group would then
exist, and the businesses would be treated as a single
employer for qualified retirement plan purposes.

NOTE: At the time of this article, the Securing a Strong
Retirement Act bill has been submitted for consideration by
the U.S. House of Representatives. As written, this bill would
disregard community property state laws when determining
spousal ownership for controlled group purposes. If passed,
spouses who each own 100 percent of their own businesses
in community property states would not be considered to
have direct ownership interests in each other’s businesses
and would otherwise meet the first element of the spousal
exception of IRC Sec. 1563(e)(5).
Do any other family attribution rules apply to spouses who
each own 100 percent of their own businesses but do not
reside in community property states?
Yes, under IRC Sec. 1563(e)(6)(A), a minor child under
the age of 21 is considered to own the same interests in
a business held by their parent. Similarly, any ownership
interest held by the minor child is attributed to the minor’s
parent. Although the spouses would not attribute their
ownership interests to each other because of the spousal
exception; each spouse would attribute their ownership
interests in their own businesses to their minor child. That
minor child would be considered as owning 100 percent
of each spouse’s business, which would amount to one
individual having 100 percent common control and 100
percent effective control of multiple businesses. A controlled
group would exist and the businesses would be treated as a
single employer for qualified retirement plan purposes.
This attribution rule effectively treats sets of spouses
differently based on whether the spouses are parents and
continued on page 5
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the age of their children. The IRS has informally commented
that it would follow the guidance found in the Internal
Revenue Code until Congress makes a change, which
creates the possibility of having a controlled group of the
spouses’ businesses, controlled by a minor child.
NOTE: At the time of this article, the Securing a Strong
Retirement Act bill has been submitted for consideration
by the U.S. House of Representatives. As written, this bill
would not attribute the ownership interests each parent
has in their own business to their minor children under IRC
1563(e)(6)(A) if those spouses meet the spousal exception to
attribution under 1563(e)(5). If passed, a minor child would
not be considered as owning 100 percent of both of parents’
businesses. As a result, a controlled group would not exist
because the parents, as spouses, would not be considered
as owning each other’s businesses.

Reminder: April 18 is the IRS Tax Filing
Deadline for Most Individual Filers
On January 11, 2022, the IRS announced that tax filing
season would begin on January 24, 2022. The filing
deadline for 2021 tax returns, or requests for extension, is
April 18, 2022 for most taxpayers because of Emancipation
Day in Washington, D.C. For taxpayers in Maine and
Massachusetts, the deadline to file is April 19, 2022 because
of Patriots’ Day. Taxpayers who request an extension will
have until October 17, 2022, to file their 2021 returns.

Compliance Reminders for 2Q2022:
For the Calendar Plan Year 2022
The following list highlights important, but not all,
compliance dates for retirement plan administrators. Due to
the existence of pending Federal legislation, changes may
occur. Please contact your consultant with questions about
compliance dates for your retirement plan.
April 2022
1‒Initial required minimum distribution (RMD) for those
terminated participants or 5% owners who have attained
age 72 or older during 2021.
1‒Actuary certification of the 2022 adjusted funding target
attainment percentage (AFTAP) to avoid presumption
that such a pension funding sufficiency calculation, the
AFTAP, is 10% less than the corresponding AFTAP for the

2021 calendar year. Such a decrease in the presumed 2022
AFTAP could cause benefit payment and other restrictions.
15‒Minimum funding requirements for defined benefit,
money purchase, and target benefit plan years ended July
31, 2021, must be met by April 15 in order to avoid excise
taxes or operational failures. An electronic transfer must be
completed or a check mailed by this date.
15‒Distribute excess deferrals for participant retirement plan
deferrals over $19,500 in 2021 by April 15, 2022. Amounts
timely distributed are taxable in the calendar year deferred,
while the associated earnings on these excess deferrals,
are taxable in the year distributed. This timely distribution
is exempt from the 10% early distribution penalty tax, and
the 20% federal income tax withholding. Furthermore,
there is no spousal consent requirement on amounts
timely distributed.
15‒Deadline for defined benefit pension plans, with a
funding deficiency for the preceding plan year, to make their
first quarterly funding contribution for the 2022 calendar
plan year.
18‒Retirement plan employer contributions are due in order
to be deducted on employer tax returns due to be filed April
18, 2022.
18‒Form 5500 Series/8955-SSA – Forms that are on
extension are due for the plan year ended June 30, 2021.
May 2022
2‒Form 5500 Series/8955-SSA – Forms are due for the plan
year ended September 30, 2021 that aren’t on extension.
15‒Minimum funding requirements for defined benefit,
money purchase, and target benefit pension plan years
ended August 31, 2021 must be met by May 15 in order to
avoid excise taxes or operational failures. An electronic
transfer must be completed or a check mailed by this date.
15‒Section 401(k), and other participant investment
directed retirement plan accounts, should provide benefit
statements to participants within 45 days after the end of
the preceding quarter.
16‒Retirement plan employer contributions are due in order
to be deducted on employer tax returns due to be filed May
16, 2022.
16‒Form 5500 Series/8955-SSA – Forms that are on
extension are due for the plan year ending July 31, 2021.
continued on page 6
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15‒Minimum funding requirements for defined benefit,
money purchase, and target benefit pension plan years
ended September 30, 2021, must be met by June 15 to avoid
excise taxes or operational failures. An electronic transfer
must be completed or a check mailed by this date.

A Guide to Prevailing Wage

15‒March 31 plan year 401(k) plans must process corrective
distributions for failed nondiscrimination tests to avoid a 10%
penalty tax.
15‒Retirement plan employer contributions are due to
be deducted on employer tax returns due to be filed June
15, 2022.
15‒Form 5500 Series/8955-SSA – Forms that are on
extension are due for the plan year ending August 31, 2021.
29‒Comply with Employee Stock Ownership Plan
(ESOP) related diversification requirements for certain
ESOP participants.
30‒Expiration of IRS special accommodation that allowed
remote electronic notarization and witnessing of retirement
plan participant retirement plan benefit elections.
30‒Deadline for the pension plan’s enrolled actuary to
prepare the funding adequacy related AFTAP calculation
for a March 31 plan year end to avoid a presumed 10%
funding adjustment.
30‒Form 5500 Series/8955-SSA – Forms are due for
the plan year ending November 30, 2021 that aren’t
on extension.
30‒Under the SECURE Act, retirement plan benefit
statements furnished to defined contribution (profit sharing,
401(k), etc.) participants must include specified lifetime
income disclosures. There is an exception for one participant
defined contribution plans.
Participant-Directed Individual Account Plans – Individual
account plans with participant-directed investments on
calendar plan years must furnish the first income illustration
as part of a quarterly statement no later than the quarter
ending June 30, 2022. For off-calendar plan years, please
contact your FuturePlan Consultant with questions.

If you’re a contractor—or an institution providing financial
services to contractors—you may be familiar with prevailing
wage provisions. Established under the Davis-Bacon Act
of 1931, this rule requires that workers on any federally
funded construction project in excess of $2,000 be paid
a wage that reflects the prevailing (or customary) hourly
wage for workers where the project is located. This law
helps prevent contractors from obtaining federal contracts
by underbidding based on paying their workers less than
local competitors.
The prevailing wage itself consists of two parts: a base
hourly rate that is paid out to each worker and a separate
per-hour dollar amount (called the “fringe”) that can be
either paid out as part of a worker’s cash wages or used to
fund other benefits, such as a 401(k) plan, life and health
insurance, vacation/holiday pay, or apprenticeship training
programs. While the prevailing wage requirements can
protect and benefit contract workers, there is also value
to employers who fund prevailing wage benefit plans.
However, statutory benefits, such as workers’ compensation,
unemployment compensation, and social security
contributions, are not considered bona fide fringe benefits
for purposes of satisfying the prevailing wage obligation.
The fringe with benefits
So, who determines how the fringe benefits amount is
allocated? The employer. And how an employer chooses to
disburse the fringe amount can affect the company’s bottom
line—and will also create a ripple effect on its employees.
Some employers opt to pay out the fringe amount as cash
wages to their workers because it’s an easy way to comply
with prevailing wage laws. But that fringe amount is subject
to payroll taxes, workers’ compensation and insurance
liability premiums, which could wind up being costly for an
employer and the increased payroll taxes may result in a
higher taxable income for employees. On the other hand,
fringe payments used to fund an employee benefit plan are
exempt from payroll taxes, ultimately saving an employer
money each year. Also, fringe assets that are allocated
to an employee retirement plan aren’t taxable until the
employee takes a distribution. This added benefit—versus an
immediate cash payment—is often welcomed by workers.
continued on page 7
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Fringe
paid as
cash
wages

For an employer

For an employee

✓ Offers a simple
way to stay
compliant with
federal/local laws

✓ Workers receive
higher hourly wage

x Increases payroll
taxes, as well
as workers’
compensation and
liability premiums
Fringe
✓ Exempted from
funding a
additional taxes
benefits
and premium
plan
increases

x May reduce access
to benefits, like
healthcare, paid sick
time, or retirement
savings

✓ Workers see future
security from an
employer-funded
benefit plan

✓ Offers better benefit
coverages or
additional benefit
options
✓ Funds future needs
✓ May reduce current
of workers by
taxable income
implementing a
benefits program
✓ Subsidizes future
projects with
money saved

✓ Helps recruit/
retain employees
An investment in infrastructure
With Congress passing the Infrastructure Investment and
Jobs Act in late 2021, an increase in the number of prevailing
wage projects is imminent. This Act, which will help rebuild
America’s roads, bridges, and railways, will undoubtedly
create more jobs that are subject to the prevailing wage
rules. Contractors who already have prevailing wage benefit
plans in place will be better able to offer competitive bids
on these new infrastructure projects. Those who don’t may
want to consider putting a prevailing wage program in place
to stay competitive in the market.
How FuturePlan can help
We can offer an all-in-one retirement approach—reducing
the costs and compliance concerns associated with
managing a complex prevailing wage 401(k) plan separately.
FuturePlan has a team of experts and a wealth of resources
available to help employers decide which prevailing wage
solution is right for them and their employees.

Spotlight on Employee Stock
Ownership Plans (ESOPs)
What is an ESOP?
After working hard to establish and grow their companies,
many business owners wrestle with how to ensure that their
businesses succeed—even after they have retired. Some
owners may pass their businesses to their children. Others
might have to sell to a competitor or possibly close their
doors outright. But, owners should consider another option
to ensure business continuity: selling the company to the
employees by establishing an Employee Stock Ownership
Plan (ESOP). This option may help a company flourish—now
and into the future—while continuing to provide meaningful
careers for the employees, who are often viewed as family.
In its simplest form, an ESOP is a type of qualified retirement
plan in which the employer provides contributions for the
employees, called employee-owners, to acquire the stock of
the company. ESOPs have two unique plan features:
1.

the plan must invest primarily in the stock of the
employer, and

2.

the ESOP can borrow the funds to acquire its
investment (the company stock).

How does an ESOP work?
As part of the plan establishment, the plan document is
completed and the ESOP trust is set up. Each year, the
employer could contribute company shares (or cash to buy
shares) to the trust for allocation to eligible employees.
More commonly, the ESOP trust borrows money to
purchase shares from the owners of the company. Such
a loan could come from the employer, or the employer
could borrow funds from a commercial lender. The shares
acquired with the proceeds from the loan are then held in a
suspense account. The company contributes cash each year
to the ESOP, and the ESOP immediately returns the money
to the company as a repayment on the ESOP loan. As the
loan payment is made each year, a portion of the shares
held in the suspense account are released and allocated to
the participant accounts based on eligible compensation.
What types of businesses adopt ESOPs?
Both publicly and privately held companies of all sizes,
continued on page 8
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across all industries, use ESOPs. Companies that are good
candidates for ESOPs include those with:
1.

consistent revenues,

2.

strong management (including management after
the business succession), and

3.

enough employees to generate the “eligible
compensation” for the annual loan payments.

What are the benefits of an ESOP?
Employers who sell their company shares through an
ESOP arrangement can obtain significant tax advantages.
Perhaps most importantly, they get paid for any shares
that are bought by the ESOP. The ESOP also creates a
ready market for these shares—something that might not
otherwise exist. Also, even as employees gradually acquire
a greater ownership interest in the company, the seller can
still be involved in the day-to-day operations. And, of course,
any annual contributions that the employer makes to the
plan, based on the qualified retirement plan statutory limits,
are fully deductible, which further reduces the business’
income taxes.
Employees benefit from this wealth-building opportunity,
which is directly tied to the success of the business. As
employees increase their ownership stake in the company,
they also have a direct effect on making the company more
valuable overall. This incentive to build up the business
rewards the current owner, who can step away knowing

that the company is in good hands. But it also rewards the
employees, who have a vested interest in boosting the value
of their ownership share. And ESOPs can attract and retain
top talent and promote worker engagement.
Do ESOPs replace other types of retirement plans?
In practice, most ESOP companies also sponsor a
standalone 401(k) plan or offer a salary deferral component
within the ESOP (called a KSOP). Employee deferrals
further increase employees’ retirement savings. In a KSOP,
employee deferrals are limited to the usual 401(k) amounts,
and the ESOP contribution is limited to the profit sharing/
match amount that applies to all defined contribution plans.
How do I learn more?
ESOPs can be a highly effective way to create a business
succession plan while providing substantial benefits for
both current and future owners. FuturePlan understands
that ESOPs are highly personal and specialized—no two
businesses are the same or have the same needs—and we
have the expertise to help you decide what’s right for you.
We encourage you to talk with your tax professional or
financial advisor about ESOPs. If you’d like to learn more,
please visit futureplan.com/plans/esops or reach out to
Doug Cannon at doug.cannon@futureplan.com
or 215-508-7711.

Sales

sales@futureplan.com

866-929-2525
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